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July 15, 2020 

 
The Honorable President and Members 
  of the Baltimore City Council 
Room 409, City Hall 
100 N. Holliday Street 
Baltimore, Maryland 21202 
 
Re: Mayor and City Council Bill 20-0544 – Baltimore City COVID-19 Laid Off Employees 

Right of Recall 
 

Dear President and City Council Members: 
 

The Law Department has reviewed City Council Bill 20-0544 for form and legal 
sufficiency.  The bill would add a Subtitle 19A (COVID-19 Laid Off Employees Right of Recall) 
to Article 11 (Labor and Employment) of the City Code.  The bill attempts to require certain 
employers to make offers of employment to certain of their former employees if the employer 
begins rehiring.  The bill deems employees whose employment was terminated after March 5, 
2020 to be “laid-off.”  Those “laid-off” employees must be offered any similar job for which the 
employer seeks to hire.  If the employer is alleged to have violated this rule, the employer could 
be investigated by the Baltimore City Wage Commission.  After investigation of the matter, the 
Wage Commission could require reinstatement of the employee by the employer.  The Wage 
Commission could also force the employer to pay the “laid-off” employee certain back wages and 
can fine the employer.   
 
Unconstitutional Violation of the Contracts Clause 

 
This bill appears to be very similar to a law recently enacted in Los Angeles, California.  

See COVID-19 Right of Recall, 2020 Los Angeles Ord. 186602 (signed March 4, 2020).  As the 
attached report from the California Employment Law Council highlights, there are many legal 
issues with this type of legislation.  In fact, most of the case law cited within that report is from 
the Fourth Circuit, the federal circuit in which Baltimore City sits.   

 
The Law Department generally concurs with the conclusions in that report: a law that 

mandates that an employer rehire a previously terminated worker is an unconstitutional 
impairment of the employer/employee freedom of contract.  In short, if the employee was at-will 
before being terminated, this law would change that pre-existing arrangement and make rehiring 
now a condition of that previously agreed upon employment arrangement.  See, e.g., Garris v. 
Hanover Insurance Company, 630 F.2d 1001, 1005-06 (4th Cir. 1980) (citing several Supreme 
Court cases). 
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Maryland is an at-will employment state.  Porterfield v. Mascari II, Inc., 374 Md. 402, 
421-22 (2003) (“The employment at-will doctrine long has been part of the common law of 
Maryland.  McCullough Iron Co. v. Carpenter, 422 67 Md. 554, 11 A. 176 (1887).  Its major 
premise is that an employment contract is of indefinite duration, unless otherwise specified, and 
may be terminated legally at the pleasure of either party at any time.”).  While there are both 
statutory and judicially created exceptions to this rule, they must be constitutional. 
 

This bill would be an unconstitutional impairment to the pre-existing employment 
arrangement and would not survive a legal challenge on this basis, even in the face of a global 
pandemic.  During the early 20th Century, the Supreme Court noted that the government may 
“safeguard the public health and the public safety” in the face of disease epidemics.  Jacobson v. 
Commonwealth, 197 U.S. 11, 25 (1905).  However, while that police power is broad, the Supreme 
Court explained that the “mode or manner in which those results are to be accomplished is within 
the discretion of the state, subject, of course, so far as Federal power is concerned, only to the 
condition that no rule prescribed by a state, nor any regulation adopted by a local governmental 
agency acting under the sanction of state legislation, shall contravene the Constitution of the 
United States, nor infringe any right granted or secured by that instrument.”  Id.; accord 100 Md. 
Op. Atty. Gen. 160, 171 (2015) (“Although we conclude that the Governor has statutory authority 
to set allocation criteria for ventilators during a pandemic, he must exercise that authority within 
constitutional boundaries.”).   

 
On May 29, 2020, a Federal District Court cited the Supreme Court’s Jacobson case 

because it recognizes that a state’s police power “might go so far beyond what was reasonably 
required for the safety of the public, as to authorize or compel the courts to interfere for the 
protection of such persons.”  Baylee’s Campground Inc. v. Mills, No. 2:20-cv-00176-LEW, 2020 
WL 2791797, *7 (D. Me. May 29, 2020) (not yet reported in F.Supp. 3d) (citing Jacobson, 197 
U.S. at 28).  
 

Just as that recent COVID related law was struck down in Maine for going beyond what is 
required for safety during the pandemic, so too does this bill.  This bill’s requirement that an 
employer hire one person instead of another person does not further safety during a pandemic.  It 
is fundamentally different than those laws that courts have held permissibly impair contracts 
during a pandemic.   

 
The public interest in secure housing justified temporary impairments to private leases like 

the bar to rental increases that was deemed necessary during a previous pandemic.  Block v. Hirsh, 
256 U.S. 135, 157 (1921); accord Edgar A. Levy Leasing Co. v. Siegel, 258 U.S. 242, 247 (1922) 
(“the letting of buildings for dwelling purposes with a public interest sufficient to justify restricting 
property rights in them.”)  The Supreme Court in Block noted that while the landlord’s right to 
some additional rent was impaired, it amounted to merely a temporary rate control that prevented 
the landlord from exacting additional profit during an emergency but did not fundamentally and 
permanently alter the contract between the parties.  The Supreme Court held that existing contracts 
can be impaired when doing so would further a public interest “not for the mere advantage of 
particular individuals but for the protection of a basic interest of society.”  Home Bldg. & Loan 
Assoc. v. Blaisdell, 290 U.S. 398 (1934).   
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This bill would advantage one employee over another in a permanent alteration of the 
contractual relationship between employer and former employee.  Instead of being a temporary 
measure that suspends the rights of parties to a contract during an emergency (such as the rent 
increase moratorium in Block, supra or extending the time for mortgage foreclosure redemption 
in Blaisdell, supra), this bill would permanently create a new contract term between the employer 
and former employee.  Therefore, this bill goes far beyond permissible interference with a contract 
during an emergency and Courts would likely hold that it impermissibly contravenes the Contracts 
Clause of the United States Constitution making it unconstitutional.  

 
Impermissibly creates a Private Cause of Action without General Assembly Authority 
 

This bill seeks to have the Wage Commission act as a quasi-judicial forum where 
terminated employees can ask that they be granted the remedy of being rehired.  Local 
governments in Maryland have no authority to create a private cause of action.  See McCrory Corp. 
v. Fowler, 319 Md. 12, 20 (1990) (“In Maryland, the creation of new causes of action in the courts 
has traditionally been done either by the General Assembly or by [the Maryland Court of Appeals] 
under its authority to modify the common law of this State.”); accord Shabazz v. Bob Evans Farms, 
Inc., 163 Md.App. 602, 636–37 (2005); Edwards Sys. Tech. v. Corbin, 379 Md. 278, 287–94 
(2004); H.P. White Lab., Inc. v. Blackburn, 372 Md. 160, 167–71 (2002).   
 
 In contrast, the Wage Commission has been given General Assembly authority for its 
functions with respect to minimum and prevailing wages.  City Charter, Art. II, § (4) (prevailing 
wage), § (27) (minimum wage); City of Baltimore v. Sitnick, 254 Md. 303, 310 (1969) (minimum 
wage laws are exercises of police power).1  Since there is no similar authority given in the area of 
employee recall, the Wage Commission could not be given the power to demand that employers 
reinstate employees under this bill as it would amount to granting a private cause of action by the 
former employee.   
 
Federal Preemption 
 

As noted in the attached legal analysis, this law may conflict with the federal Uniformed 
Soldiers and Sailors Relief Act.  38 USC § 4302.  That federal law requires reinstatement of 
deployed members of the armed services.  It is unclear how an employer would comply with this 
requirement if the former employee and a returning member of the military were both eligible for 
rehire.  
 
Conclusion 

 
For the foregoing reasons, and likely a host of others that were not treated in this report 

due to a lack of adequate time before the hearing, the Law Department cannot approve the bill for 
form and legal sufficiency. 

 

                                                           
1 The Baltimore Community Relations Commission (“BCRC”), housed with the Wage Commission in the City’s 
Office of Civil Rights, is authorized by Federal Equal Employment Opportunity laws to act as a local arm of the 
Federal Equal Employment Opportunity Commission (“EEOC”) as a Fair Employment Practices Agency.  See 42 
USC § 2000e-5(c), (d); Worksharing Agreement between the CRC and the EEOC.   



Page 4 of 4 
 

Very truly yours, 
 

 
 

 
 
Ashlea Brown 
Hilary Ruley 
 

 
cc:   Dana P. Moore, Acting City Solicitor 

Matthew Stegman, Mayor’s Office of Government Relations 
 Elena DiPietro, Chief Solicitor, General Counsel Division 
 Victor Tervala, Chief Solicitor 
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