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I serve as a representative of the General President of the United Brotherhood of Carpenters and
Joiners of America. My duties focus on a nation-wide effort against the rampant fraud in our
industry that victimizes workers, insurance companies, taxpayers and law-abiding employers who
cannot compete against the scofflaws. I began this work in 1989 and it has taken me across the
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There is growing lawlessness in the United States involving construction employers failing to pay
wages, state and federal employment taxes, unemployment insurance and workers' compensation
premiums. Malign construction employers have developed a lucrative and successful model to
evade their obligations under the law that relies on layers of subcontractors and labor providers
(who we call “labor brokers”). In the model ——— contractors rely on law-breaking subcontractors
and labor brokers to lower labor costs to steal work away from law-abiding competitors, and to
provide a shield against liability.

The Wage Theft Responsibility bill before you cuts through the layers and makes upper-tier
contractors responsible for the wage theft of subcontractors on their projects. This is an unfortunate
necessity for an industry that has turned its back on self-policing.

Fraud and Wage Theft in the Construction Industry is Pervasive, has Many Victims and is
Subsidized by Taxpayers

A national study of fraud in our industry released in 2020 found that 1.3 to 2.2 million construction
workers were paid off the books or mischaracterized as independent contractors in 2017.! That is
an astounding 12.4 to 20.5 percent of the construction workforce. Illegal practices resulted in a
$8.4 billion loss to federal and state taxpayers. Workers' compensation carriers lost $2 billion, and

' Russell Ormiston, Dale Belman and Mark Erlich, An Empirical Methodology to Estimate the Incidence
and Costs of Payroll Fraud in the Construction Industry (2020), available at, https://stoptaxfraud.net/wp-
content/uploads/2020/03/National-Carpenters-Study-Methodology-for-Wage-and-Tax-Fraud-Report-
FINAL.pdf.


https://stoptaxfraud.net/wp-content/uploads/2020/03/National-Carpenters-Study-Methodology-for-Wage-and-Tax-Fraud-Report-FINAL.pdf
https://stoptaxfraud.net/wp-content/uploads/2020/03/National-Carpenters-Study-Methodology-for-Wage-and-Tax-Fraud-Report-FINAL.pdf
https://stoptaxfraud.net/wp-content/uploads/2020/03/National-Carpenters-Study-Methodology-for-Wage-and-Tax-Fraud-Report-FINAL.pdf

construction workers had almost $1 billion in overtime and other premium pay stolen from them.
Moreover, unscrupulous construction employers off-loaded as much as $3.5 billion of federal
employment taxes they were obligated to pay onto the backs of their workers and their families.?

The pain does not end with lost revenue and income. The University of California Berkeley Labor
Center issued a report in January 2022 on the number of construction worker families in the U.S.
enrolled in safety net programs—adult Medicaid, children’s Medicaid, the earned income tax
credit, Temporary Assistance for Needy Families and the Supplemental Nutrition Assistance
Program.? Shockingly, 39 percent of construction worker families are enrolled in at least one
safety net program, leading to a federal and state taxpayer subsidy of $28 billion a year.* That
compares to 31 percent of all working families.> Additionally, 31 percent of construction workers
do not have health insurance compared to 10 percent of all workers.® The authors of the report
attributed the high degree of reliance on public assistance to a number of factors. Chief among
them were low pay, wage theft, misclassification as independent contractors, off-the-books
payments and “payroll fraud.”” Because undocumented immigrants are not eligible for those
programs, they were not included in the report.®

Those are the national numbers.- A 2021 study by the Midwest Economic Policy Institute
estimates that 23% of Minnesota’s construction workforce is misclassified. This leads to a
reduction in income of $29,700 per employee per year and a reduction in tax revenue of $136
million per year.? The Advocates for Human Rights, immigrants’ rights and anti-trafficking
organization recommended in its 2016 comprehensive report on curbing trafficking and
exploitation in Minnesota workplaces to “Amend wage and hour laws to ensure that companies
that employ subcontractors and independent contractors cannot shield themselves from
responsibility for the treatment of their workers.”19
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. tett—Shamefully, the abuse we see in the construction industry reflects systemic racism
and bigotry. The vast majority of the exploited are immigrants and people of color.!'*

These violations of statutory requirements allow irresponsible contractors to underbid their law-
abiding competition. As one contractor testified before Congress:

In my industry, misclassification is not about making tough calls applying complicated
laws to ambiguous facts. Rather, it is a choice simply to disregard wage and hour laws,
workers’ compensation laws, unemployment insurance regulations and other basic
responsibilities of being an employer. This is done for the purpose of gaining an advantage
against law-abiding competitors, realizing tremendous profits, and avoiding the financial
risks that honest entrepreneurs must accept. Business owners using the misclassification
model do not bear the risk of unanticipated overtime, bad planning, or poor execution.
Instead, this racket transfers the risks onto workers and taxpayer.'®

Layering: The Model for Fraud and Wage Theft in the Construction Industry

The growing model scheme of contractors is to pick crooked subcontractors that use law-breaking
labor brokers. !¢ Irresponsible contractors profit from the model in two ways. First, they have lower
labor costs because wage, overtime, tax and other obligations are evaded. A study by the Office of
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the Attorney General for the District of Columbia put the “savings” at 16.7 to 48.1 percent.!” As
a result, the scofflaws underbid law-abiding employers and capture markets, putting good
businesses in the predicament of joining the dark side, being isolated in niche markets or being
slowly squeezed out of the industry. Second, contractors hide behind the subcontract relationship
as a shield against liability. When lawsuits are filed or law enforcement investigates, the labor
brokers are the low-hanging fruit on a tree budding with violators. Contractors need only pick
another.

Construction Industry Wage Theft Responsibility

The proposal before the Committee is based on similar legislation recently enacted in New York.!®
The legislation cuts through the layers and defensive shields used to evade responsibility by
making contractors that hold building agreements with owners individually and severally liable
for the wage theft of subcontractors at any tier. Individual and several liability for subcontractors,
without a requirement to prove knowledge or joint-employer status, is not a novel concept to
contractors. Similar liability exists under federal and state prevailing-rate laws. That is why the
legislation is focused on private-construction without prevailing wage requirements, because such
liability already exists on publiely—fundedprevailing wage projects. Additionally, contractors are
familiar with their responsibility for the safety violations of subcontractors under the Occupational
Safety and Health Act’s general duty clause. '

We are familiar with arguments against the legislation before the Committee. Some of the most
common are listed below followed by our response:

¢ Bonding premiums will increase because of the additional liability.
That has not happened in states where similar legislation exists.

e Owners, including homeowners, will be liable under the law.
Not according to the language before the committee.

e Minority contractors will get less work.
That has not happened anywhere where similar legislation exists. This flawed argument by
opponents rests on an improper assumption that minority contractors are the primary
offenders.

e There will be less residential construction.
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That has not happened anywhere where similar legislation exists, but we understand the
concern of residential building contractors, because that industry segment has the worst
offenders in the industry.?°

e The cost of housing will increase.
This curious criticism is an admission that wage theft is built into residential construction
and sale pricing. Also, it says stealing construction worker wages is acceptable.

¢ Contractors will end up paying twice--once to the subcontractors and then the workers.
Violations of the law are built into the bidding process, so it is speculative at best to contend
that there is a double payment. Additionally, the legislation provides contractors with a
means to monitor subcontractors’ payments of wages. Moreover, the legislation provides
contractors with an avenue for recovery from an offending subcontractor.

Without Upper-Tier Contractor Responsibility, Wage Theft Will Only Get Worse

The construction industry has adopted a successful model for violating basic employment and tax
laws. The cure and purpose of the legislation is to encourage self-policing by putting a cost on
contractors for awarding work to irresponsible subcontractors and labor brokers. We, in the UBC,
are not the only ones who see that the legislation will encourage better choices. Indeed, the
contractor community in New York is reacting to the legislation by recognizing that they now need
to police their subcontractors’ payment practices as they do with other performance measures
required by law and their contracts.?! Reports from union representatives in the District of
Columbia, where joint and several liability has been in place since 2014, report that contractors
are taking more care in choosing law-abiding subcontractors.

A positive change of direction will not happen overnight, but his legislation can work for everyone.
The proposal before the Committee protects workers, employers and taxpayers, and we
respectfully urge your support.
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