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Dear Committee members,


I write today on behalf of Minnesotans for Open Government, a non-partisan, 
nonprofit organization whose all-volunteer board I sit on.


I am pleased to hear that the committee will be discussing HF 20, a bill authored 
by Reps. Niska, Scott, and others, pertaining to the classification of data 
maintained by the Office of the Attorney General (“OAG”).


Our board endorses HF 20 for the following reasons:


	 1)  HF 20 would address a data access problem stemming from the

	      actions of the OAG, and cemented by the Minnesota Supreme Court’s 	 	      
	      majority opinion in the Energy Policy Advocates v. Ellison case;


	 2)  HF 20 would return Minn. Stat. § 13.65 to its prior effect — returning 

	      OAG data that had been presumptively public for over forty years to its 

	      previous “public” classification.


At the February 13th committee hearing, Don Gemberling* from our board will be 
testifying on behalf of our organization.  For several decades, Mr. Gemberling 
helped to shepherd the creation and implementation of the Data Practices Act 
(MGDPA), including processing the original temporary classification of data that 
resulted in the OAG’s current data statute - Minn. Stat. § 13.65.


We thank the committee for the opportunity to submit comments on this bill, and 
we hope that the hearing will result in bi-partisan support for HF 20, so that the 
public’s former, broad access to data maintained by the OAG will be restored.

____________________

*Mr. Gemberling is the former director of IPAD, the predecessor to the Minnesota Department of 
Administration’s current Data Practices Office.  On October 4, 2023, Mr. Gemberling was inducted into 
the National Freedom of Information Coalition’s State Open Government Hall of Fame.
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Background:

Energy Policy Advocates v. Ellison case creates data access problem


The data access problem that HF 20 aims to address stems from a data practices 
dispute between the OAG and a data requester, which resulted in a 2022 Minnesota 
Supreme Court decision (Energy Policy Advocates v. Ellison) regarding the scope 
of § 13.65.


In Energy Policy Advocates v. Ellison (EPA), a non-profit organization sought data 
from the OAG related to that office’s use of privately-funded attorneys to pursue 
certain climate change-related legal matters.  The OAG refused to produce certain 
requested data, and litigation ensued.  


During the litigation, the OAG asserted that its section of the MGDPA — Section 
13.65 — should be read so that the phrase “private data” that occurs there refers 
not only to individuals, but also to data not on individuals like non-profits, 
corporations, and — importantly — the government itself.  Adopting this reading 
effectively expands the OAG’s statute, allowing the existing term “private” to be 
read much more broadly than just classifying data on “individuals” — and thereby 
eliminating public access to large categories of OAG data, such as inactive 
“investigative data” (see § 13.65 subd. 1(d)).


Since the inception of the MGDPA, the defined term “private data on individuals” 
has always — and only — referenced a “not public” classification for 
“individuals.”  (When the MGDPA seeks to classify non-individual data, it uses the 
terms “nonpublic” or “protected nonpublic” instead of “private” or “confidential” 
— which are solely reserved for individuals). By expanding the term “private” to 
create an entirely new classification for both individuals and non-individuals, the 
internal logic of the statute is disrupted. 


Section 13.65 was enacted in 1981, shortly after the passage of the MGDPA.  It 
was based on a temporary classification of data approved by the Commissioner of 
Administration, whose original 1977 memo makes clear that only data on 
individuals* was being classified, rather than any broader set of OAG data.


__________________________

*See attached portion of the joint MNCOGI-Public Record Media amicus brief in the EPA case for further 
details.  In 1977, Don Gemberling was an employee of the Department of Administration, and was 
responsible for negotiation the language of the temporary classification pertaining to the OAG (which 
eventually became § 13.65).
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This construction of § 13.65 was affirmed by the Commissioner of Administration 
in 1994 — in Data Practices Advisory Opinion 94-047 — where the Commissioner 
opined that correspondence maintained by the OAG that involved representatives 
of corporations, non-profits, and government entities had to be produced to a data 
requester, and could not be withheld by the OAG as “private data.”*


Problems Caused by EPA decision


In terms of the immediate, practical effect of the EPA case, the OAG has already 
asserted that it will withhold certain data that used to be classified as public — 
including data related to inactive investigations.  


Inactive investigative data is largely public in many important contexts throughout 
the MGDPA — including in the criminal investigative context (§ 13.82) and the 
general civil investigative context (§ 13.39).  Permitting the public to see the end 
results of government investigations allows individual citizens (as well as the 
press) to examine key governmental actions, and to determine whether they were 
properly handled or not.


In the OAG’s section of the MGDPA, certain investigative data “that is not 
currently active” (see § 13.65 subd. 1(d)) is classified as “private data on 
individuals.”  Applying the conventional MGPDA definition, that would mean that 
only “data on individuals” contained within a mixed set of data “on individuals” 
and data “not on individuals” held by the OAG would be “private” and subject to 
withholding, while other data would be “public” by default.  


________________________


*The  OAG took for granted that this kind of correspondence would be “public” in Data Practices 
Advisory Opinion 03-034.  In the facts behind that opinion, a data requester sought “electronic and paper 
communications” between members of several Attorney General Task Forces.  In corresponding about the 
request, the Attorney General’s Chief Deputy wrote to the Commissioner of Administration that the OAG 
did not dispute that the requested information would constitute public data, and one such letter was 
produced to the requester.  (Note that Opinion 03-034 was not primarily about data classification, but 
about whether certain requested data existed, as well as the statutory requirements to make and preserve 
official records under § 15.17.)
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Now, as the OAG has made clear since the EPA decision, it will withhold all 
inactive investigative data from public release, pursuant to the Minnesota Supreme 
Court’s ruling in the EPA case:


	 “Please note further that inactive investigative data are also 	 	 	 	  
	 classified as not public with this Office pursuant to Minn. Stat. 	 	 	   
	  § 13.65, subd. 1(d). See also Energy Policy Advocates v. Ellison, 	 	 	  
	 980 N.W.2d 146, 158 (Minn. 2022).”


	 	 - (See attached copy of page from OAG response to data request of 	 	 	    
	   	  Matt Ehling, pertaining to Feeding Our Future civil investigative data.)


The OAG’s decision to withhold all of its inactive investigative data will mean that 
data underlying numerous high-profile OAG investigations — including the 
ongoing Feeding Our Future investigations, as well as multiple other inquiries — 
will be subject to withholding once those cases are closed.  This sets the OAG 
apart from many other government entities (whose closed investigative data is 
largely accessible), and will pose a major problem for gauging the quality of the 
work of the state’s top law enforcement office.  


For over four decades, the OAG has co-existed with the language of § 13.65.  Even 
when the OAG has been in the midst of multi-million dollar civil litigation (such as 
the tobacco cases litigated by former AG Humphrey) the legislature has not 
modified the OAG’s statute to add new data classifications.  Now, however, that 
outcome has been effected without any input from the legislature at all.


Accordingly, MNCOGI urges the legislature to remedy this problem by passing HF 
20, which would return § 13.65 to its prior function. 


As always, MNCOGI looks at this issue through a nonpartisan lens, and urges the 
legislature to view this (and all data access issues) as matters of maintaining the 
public’s “right to know” — the most fundamental kind of infrastructure in a 
representative democracy.


Sincerely,


Matt Ehling

Board member, 

Minnesotans for Open Government
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Guide to Exhibits


EXHIBIT A (Pgs 6-9)

Relevant portion of MNCOGI-Public Record Media amicus brief in Energy Policy 

Advocates v. Ellison (Minn. 2022)  


The brief details the circumstances under which the OAG applied for a temporary 
classification of data, and the Commissioner of Administration approved a 
classification that only permitted certain data on individuals to be withheld by the 
OAG.  (NOTE that the Commissioner has routinely held that persons acting on 
behalf of corporations, non-profits, and government entities are not “individuals” 
as defined by the MGDPA.  See, for example, opinions 10-023, 18-013.)


EXHIBIT B (Pgs 10-13)

Data Practices Advisory Opinion 94-047


In opinion 94-047 the Commissioner of Administration opined that the OAG may 
only withhold portions of correspondence “that do not evidence final public 
actions” under § 13.65 subd. 1(b) in circumstances where the correspondence 
contains data on individuals.  The rest of of the correspondence (pertaining to 
representatives of corporations, nonprofits, and government entities) had to be 
released as public data.


EXHIBIT C (Pg 14)

Relevant portions of correspondence between Matt Ehling and the OAG, dated 

December 15, 2022 and January 23, 2023


Correspondence pertaining to a data practices request filed by Matt Ehling after 
Energy Policy Advocates v. Ellison decision.  A portion of data discussed in the 
request included civil investigative data pertaining to Feeding Our Future.  The 
OAG’s response indicated that, per the court’s opinion, all OAG inactive 
investigative data would be withheld as “not public.”


EXHIBIT D (Pgs 15-38)

Energy Policy Advocates v. Ellison (Minn. 2022) concurrence and dissent


Dissent by Justice Thissen pertaining to § 13.65 describes logic of majority opinion 
as “somewhat Orwellian” in its re-writing of the statutory definition of “private 
data on individuals” to arrive at the results sought by the OAG.
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EXHIBIT B
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EXHIBIT C
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15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38


