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Mahoney from the Jobs and Economic Development Finance Division to which was
referred:
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H. F. No. 878, A bill for anactrelating to contracts; modi$ing retainage requirements
for building and construction contracts; amending Minnesota Statutes 2018, section 337 .L0,
subdivisions 4, 5.

Reported the same back with the following amendments:1.6
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1.7 Delete everything after the enacting clause and insert:

"Section 1. Minnesota Statutes 2018, section 15.72, subdivision 2, is amended to read:

Subd. 2. Retainage. (ùA public contracting agency may reserve as retainage from any

progress payment on a public contract for a public improvement an amount not to exceed

five percent of the payment. A The public contracting agency may reduce the amount of

the retainage and may eliminate retainage on any monthly contract payment it in the agency's

opinion, the work is progressing satisfactorily.

(b) For all construction contracts greater than $5,000,000, the public contracting agency

must reduce retainage to no more than2.5 percent ifthe public contracting agency determines

the work is 75 percent or more complete, that work is progressing satisfactorily, and all

contract requirements are being met.

(c) The public contractinq asency must release any remainins retainase no later than 60

days after substantial completion.

(d) A contractor on a public contract for a public improvement must pay out any

remaining retainage to its subcontractors no later than ten days after receiving payment of

retainage from the public contracting agency, unless there is a dispute about the work under

a subcontract. If there is a dispute about the work under a subcontract,the conkactor must

pay out retainaee to any subcontractor whose work is not involved in the dispute, and must

1Section 1.
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Drovide a written statement detailine the amount and reason for the withholdins to the

affected subcontractor and the public agency.

(e) A contractor may not reserve as retainage from a subcontractor an amount that exceeds

the amount reserved by the public contracting agency under this subdivision. Upon written

request of a subcontractor who has not been paid for work in accordance with section

16A.1245 or 471.425, subdivisioî 4a, the public contracting agency shall notifu the

subcontractor of a Drosress oa'r,¡ment. retainase oavment. or fi.nal pavment made to the

contractor. A contractormust include in contract with a subcontractor the

and telephone number of a responsible official at the public contracting agency that may

be contacted for purposes of making a request under this paragraph.

(fl After substantial comoletion. a oublic contractins asency mav withhold no more

than:

(1) 250 percent of the value of incomplete or defective work; and

(2) one percent of the value of the contract or $500, whichever is greater, pending

completion and submission of all finalpaperworkbythe contractor, providedthat an amount

withheld under this clause may not exceed $10,000.

If the public contracting agency withholds payment under this paragraph, the public

contracting agency must promptly provide a written statement detailing the amount and

basis of withholdine to the contractor. The public contracting agency must provide a copy

of this statement to any subcontractor that requests it. Any amounts withheld for incomplete

or defective work shall be paid within 45 days after the completion of the work. Any amounts

withheld under clause (1) must be paid within 45 days after completion of the work. Any

amounts withheld under clause (2) must be paid within 45 days after submission of all final

paperwork.

(e) As used in this subdivision, "substantial completion" shall be determined as provided

in section 541 .051, subdivision l, þaragraph (a). For construction, reconstruction, or

improvement of streets and hiehways, includine bridges, substantial completion means the

date when construction-related traffic devices and ongoing inspections are no longer required.

(h) The maximum retainage Þercentage allowed for a building and construction contract

is the retainase percentase withheld by the public contractins asency from the contractor.

(i) Withholdine retainase for warranties or waffanty work is prohibited.

EFFECTI\IE DATE. This section applies to asreements entered into on òr after Auzust

r,2019.
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Sec. 2. Minnesota Statutes 2018, section 337.10, subdivision 4, is amended to read:

Subd. 4. Progress payments and retainages. (a) Unless the building and construction

contract provides otherwise, the owner or other persons making payments under the contract

must make progress payments monthly as the work progresses. Payments shall be based

upon estimates ofwork completed as approved by the owner or the o\ryner's agent. A progress

payment shall not be considered acceptance or approval of any work or waiver of any defects

therein.

(b) Retainage on a building and construction contract may not exceed five percent. An

o\ilner or owner's agentmay reduce the amount of retainage and may eliminate retainage

on any monthly contract payment if, in the owner's opinion, the work is progressing

satisfactorily. Nothing in this subdivision is intended to require that retainage be withheld

in any building or construction contract. For all construction contracts qreater than

s5.000.000" the owner or the owner's asent must reduce retainage to no more than2.5

percent if the owner or the owner's agent determines the work is 75 percent or more complete,

that work is progressing satisfactorily, and all contract requirements are being met.

(c) The owner or the owner's agent must release any remaining retainage no later than

60 days after substanttal completion. For purposes of this subdivision, "substantial

" shall be determined as in section 541.051 subdivision I

(4I

@ fd) Anv contractor holdins retainase must reduce that retainase atthe same rate

reducedby the owner or the owner's agent. A contractor must pay out any remaining retainage

no later than ten days after receiving payment of retainage, unless there is a dispute about

the work under a subcontract. in which case the contractor must pay out retainage to any

party whose work is not involved in the dispute. Nothins in this subdivision is intended to

require that retainase be withheld in any buildine or construction contract.

(e) After substantial comoletion. an owner or owner's agent may withhold no more than:

(1) 250 oercent of the value of incomplete or defective work; and

(2) one percent of the value of the contract or $500, whichever is greater, pending

completion and submission of all final paperwork by the contractot provided that an amount

withheld under this clause may not exceed $10,000

If the owner or the owner's agent withholds payment under this paragraph, the olryner or the

owner's asent must promptly provide a written statement detailine the amount and basis of

to the contractor. The owner or the owner's

3Sec.2

and the contractor must
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provide a copy of this statement to any subcontractor that requests it. Anv amounts withheld

for incomplete or defective work shall be paid within 45 days after the completion of the

work. Anv amounts withheld under clause (1) must be paid within 45 days after completion

of the work. Anv amounts withheld under clause (2) must be paid within 45 days after

submission of all final paperwork.

(fl The maximum retainase oercentase allowed for a buildins and construction contract

is the retainase oercentaqe withheld bv the owner from the contractor.

(e) Withholdine retainase for warranties or \Maffanty work is prohibited.

fh) Retainase must not be used as collateral for the owner. owner's agent. or contractor.

(i) This subdivision does not apply to a public asency as defined in section 15.71,

subdivision 3.

fi)This subdivision does not apply to contracts for professional services as defined in

sections 326.02 to 326.15.

EFFECTM DATE. This section applies to agreements entered into on or afterAugust

l;2079."

' Amend the title as follows:

Page 1, hne 2, after "for" insert "certain public çontraçts and"

Correct the title numbers accordingly

V/ith the recommendation that when so amended the bill be returned to the Committee

on Ways and Means.

This Division action taken March 27 ,20L9

, Chair
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