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My testimony 

• Summarize the history of the SDP/SPP laws in Minnesota.
• Summarize the history of litigation about these laws.
• Propose a framework for examining these laws and how they fit into our 

shared efforts to combat sexual violence.
• Not:

• Offer my opinion about the wisdom or constitutionality of these 
laws.

• Assess the successes or failure of these laws.



SDP/SPP Acts 
are SOCC (sex 
offender civil 
commitment).

Commitment:  
deprivation of liberty.

Civil, not criminal.

Based on mental health 
commitment laws.



History of SOCC in Minnesota

• Late 1930s – Psychopathic Personality Commitment Act
• “Utter inability to control” behavior + likelihood of future sexually dangerous 

behavior.
• Alternative/diversion from criminal justice system for those “too sick to 

deserve punishment.”
• Minor crimes; consenting adults; short commitment periods.
• Fell out of use in the 1960s-1980s.









Civil commitment was intended to be of short 
duration; its use was seen as a temporary fix.
• “Each of the four phases [of the MSOP treatment program] will last 

approximately 8 months for model patients.”  In re Linehan III, 557 
N.W.2d 171, 187 (Minn. 1996).

• “The use of the psychopathic personality statute may decline in the 
future because the Legislature has enacted longer sentences for sex 
offenses.” 1994 Legislative Auditor Report 



SPP/SDP – 1990s - present

• 1990 – DOC begins referring some individuals with sex offense convictions 
to county attorneys at the end of their sentences.

• Commitments in the range of 15-25/year.
• Minnesota Supreme Court upholds the SPP law as constitutional; Blodgett.
• In Linehan, the Court reversed a commitment for failure to prove “utter 

inability to control.”
• Legislature passes the SDP law:  no requirement to prove inability to 

control.
• US Supreme Court:  Hendricks and Crane.

• SOCC constitutional:  (1)”difficulty controlling behavior” (2) risk of future sexual 
harm; (3) treatment provided; (4) durational principle:  release as soon as the 
conditions justifying commitment no longer obtain.



Commitments to 
MSOP by year





Source: MN Sentencing Guidelines Commission, Criminal Sexual Conduct Sentencing Practices Criminal Sexual Conduct Offenses Sentenced in 2017 

CSC sentences have more than doubled.



Karsjens litigation

• Class action; Federal Court
• Phase I:  The SDP/SPP Acts are unconstitutional because they don’t 

comply with the durational principle.
• Phase II:  the conditions at MSOP are punitive.  

• This aspect of the case is still pending.



Selected 
factual 
findings 
from 
Karsjens

State lacks systematic knowledge of suitability for less restrictive 
alternative.

“It is undisputed that there are civilly committed individuals at 
the MSOP who could be safely placed in the community or in 
less restrictive facilities.”

State has placed bottlenecks and obstacles in the path to 
regaining liberty.

“providing less restrictive confinement options would be 
beneficial to the State of Minnesota and the entire civil 
commitment system without compromising public safety.” 

Minnesota has permitted its decisions to fall under “the 
influence of public opinion and political pressure on all levels of 
the commitment process.’” 



Karsjens:  
Constitutionality

District Court:  
• “Strict Scrutiny” is standard.
• Failure to release non-dangerous individuals 

violates constitution (creates punitive 
system).

• Remedy:  perform regular risk assessments.  

Court of appeals:
• Reasonable basis, shocks the conscience 

standard.
• Failures of state are not “egregious, malicious 

or sadistic,” therefore not unconstitutional.



Reports and Studies
MSOP has been studied repeatedly.



1994 Legislative Auditor Report 

• “The use of the psychopathic personality statute may decline in the 
future because the Legislature has enacted longer sentences for sex 
offenses.”



MN DOC legislatively mandated Study (2000)

• Noted the "concentration of resources" entailed by sex offender 
commitments, and observed that the cost of the program would 
"quadruple in ten years.”  (The cost was $20M/annum at that time.)

• Recommended a bi-annual evaluation of "all aspects of the sex 
offender management system.” It should be "data-based" and "report 
on benchmarks that measure the performance of the system.”

• The report was conveyed to the Legislature, which did not act on it.
Source:  MN DOC, Sex Offender Policy and Management Board Study (2000), retrieved from www.doc.state.mn.us/publications /legislativereports / pdf/ 
sexoffenderboard. pdf.















Key Finding
“There is broad consensus that the current 
system of civil commitment of sex offenders in 
Minnesota captures too many people and 
keeps many of them too long,” 



Detailed 
recommendations

• Create community-based resources.
• Create centralized screening and referral 

agency 
• Modeled on NY State system

• Independent judicial body, one that is not 
subject to local or other political pressures, 
should make commitment, transfer, and 
release decisions:  centralized, specialized 
court.

• Independent, statewide defense panel.
• Need for continued commitment should be 

regularly reviewed.
• Special criteria for persons whose offending 

behavior was as a juvenile, developmentally 
disabled.

• Adopt of a public-health approach, evidence-
based strategic objectives and funds for 
research and development.



How should we think about MSOP?

• All agree:  prevent sexual violence.
• How should we use our limited public resources to achieve that end?
• MSOP:  ~$100M/year.  
• MSOP:  total focus on recidivism.
• Question:  are we using our public resources in the most effective way?



Recidivism; other states; efficacy



93%

7%

Criminal Sexual Conduct Convictions in Minnesota 2001-2015

No Prior Conviction

Prior Conviction

Brian Collins (2017) (Minnesota Sentencing Guidelines Commission, 2016)

Most SO Convictions are first-time offenders



Most individuals released from prison after a sex 
offense conviction – are not re-arrested for a new 
sex crime.

8%

92%

Arrested Not arrested

Source:  BJS SO’s released in 2005.  9-year recidivism.



Source:  Duwe, G., To what extent does civil commitment reduce sexual recidivism? Estimating the selective incapacitation
effects in Minnesota, Journal of Criminal Justice (2013), http://dx.doi.org/10.1016/j.jcrimjus.2013.06.009

Recidivism 
has been 
declining in 
Minnesota.



Source:  BJS SO’s released in 2005.  9-year recidivism.

Recidivism 
declines 
with age.



Recidivism is a very small part of the problem.

Note:  Figures are derived from various sources; some are 
estimates.  Chart is for illustrative purposes only.
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Other states?

30 States do not have SOCC



Current Census: Inpatient
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Per Capita Rates for Civil Commitment

37

State. Years Enacted Population Size  
(in millions)

Current Census 
Civilly Committed

Commitments per  
million

MN 26 5.7 735 128.9

KS 26 2.9 266 91.7

VA 17 8.6 431 50.1

NJ 21 8.9 437 49.1

IA 21 3.2 138 43.1

MO 21 6.2 259 41.8

WI 26 5.9 236 40

SC 22 5.2 208 40

IL 22 12.7 382 30

FL 22 22 432 19.6

WA 30 7.8 147 18.8

NY 13 19.4 321 16.5

CA 24 39.9 538 13.5

TX 20 29.5 368 12.5

PA 17 12.8 55 4.3

NH 12 1.4 1 .71

Source:  SOCCPN Annual Survey 2020



Source:  SOCCPN Annual Survey 2020



Source:  SOCCPN Annual Survey 2020; CR = Conditional Release





“…existing research indicates the vast majority of sex offenders, 
including those with a relatively high sexual recidivism risk, can be 

safely managed in the community.” 

Grant Duwe, Ph.D.

Research Director, MN DOC

Duwe, G. (2014). To what extent does civil commitment reduce sexual recidivism? Estimating the selective 
incapacitation effects in Minnesota. Journal of Criminal Justice; online first 7/5/2013, 42(2), 193-202.

Recidivism Research and SOCC



Source:  Duwe, G., To what extent does civil commitment reduce sexual recidivism? Estimating the selective incapacitation
effects in Minnesota, Journal of Criminal Justice (2013), http://dx.doi.org/10.1016/j.jcrimjus.2013.06.009









Public 
health 
approach

Comprehensive and systematic
• Primary, secondary and tertiary

Seek root causes

Evidence-based

Assess

Replicate best practices





41 William Mitchell Law Review 869 (2015)



How can we prevent the 
most violence?

Comprehensive, systematic, empirically based.


